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MICHIGAN LAW REVIEW [Vol. 61 there has been no congressional attempt to expand the franchise without recourse to amending the Constitution. 8 Indeed, after several years of unsuccessful attempts to eliminate poll tax qualifications by legislation alone, 9 recourse has been taken once again to the cumbersome process of constitutional amendment. 10 As a consequence of this tradition and the language of the Constitution itself, 11 it is generally presumed that incursions by the national government into the area of the states' power to limit the right to vote can be made only by the mechanism of constitutional amendment.
In the last session of Congress, however, extraordinary committee deliberation and floor debate resurrected the controversy over whether Congress might further extend the franchise without constitutional amendment. 12 The argument arose in connection with Senate Bill 2750 which seemingly would forbid states from requiring literacy, education, intelligence, or understanding qualifications above that level represented by a sixth-grade education. In the short run, the controversy engendered by the bill appeared to be entirely out of proportion to the probable impact of the proposed law itself. Although twenty states currently require some 8 Various Reconstruction statutes affecting Negro suffrage were enacted prior to the adoption of the fifteenth amendment, but only a few of these remain and none attempt to confer the right to vote on persons not otherwise qualified according to state laws or protected by constitutional amendment.
The use of the fourteenth amendment to enfranchise Negroes [as in Nixon v. Herndon, 273 U. S. 536 (1927) ; Nixon v. Condon, 286 U.S. 73 (1932) ] has represented an unhistorical application of that amendment. The neglected provision in § 2 of the fourteenth amend· ment, that representation should be reduced to the extent that the male population over twenty-one is disenfranchised, clearly implied at the time that states were otherwise free to forbid Negroes from voting. See MATHEWS, LEGISLATIVE AND jUDICIAL HISTORY OF THE FIFTEENTH AMENDMENT 11-19 (1909) ; CONG. GLOBE, 39th Cong., 1st Sess. 3027-28, 3039 (1866) . 9 See, e.g., S. 1734 , 82d Cong., 1st Sess. (1951 H.R. 29, 80th Cong., 1st Sess. (1947); H.R. 7, 79th Cong., 1st Sess. (1945) ; H.R. 1024 and S. 1280 , 77th Cong., 1st Sess. (1941 . 10 The desultory character of the Southern filibuster against the amendment, and the fact that some of the states otherwise discriminating against Negroes do not have a poll tax (e.g., Florida, Georgia, Louisiana, and South Carolina) 14 Nevertheless, the establishment of the broader principle of congressional interference would seem to invite limitless future forays into a domain which many regard as involving a basic states' right. It was therefore not surprising that an imposing array of legal scholars was summoned by both sides to examine the constitutional implications of the bill. These discussions/ 5 together with earlier discussions occasioned by the anti-poll tax bills, are doubtless of great importance. They have sharpened national awareness of an unexplored congressional power. Acceptance of the proponents' arguments would open a broad avenue to hasten the trend toward more fully representative government in the United States. 16 Nevertheless, most of these discussions were quite unnecessary in the particular context of S. 2750. Indeed, the constitutional burdens gratuitously assumed by many who supported the bill were themselves so great that they may have inadvertently estranged some members of Congress who might otherwise be expected to support this type of legislation.
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The purpose of this brief article is neither to recapitulate the broad constitutional issues on which others have ably written, nor to examine the arguments which can be made for enhanced congressional control of the franchise. It is much narrower, intending only to assess the scope of S. 2750 which was co-sponsored by the majority and minority leaders/ 8 supported by the Administration, 10 and likely to be considered again; to demonstrate its un- It has generally been assumed that S. 2750 would deprive states of the power to prescribe literacy, educational, intelligence, or un~ derstanding qualifications beyond a sixth-grade education. Senator Ervin, who presided at the hearings and who opened discussion of the bill, stated: "I feel that a particular State ... might reasonably and not arbitrarily conclude that a stricter requirement than a sixth-grade education is desirable. This bill would take from that State the right to make such a determination." 20 The staff memorandum of the Civil Rights Commission appears to concur in this view, 21 and others who contributed to the hearings manifested a similar impression.
22 It may be seen, however, that these impressions are inaccurate, and that S. 2750 does not affect the power of any state to set voter qualifications as high as it wishes.
The pivotal provision of the bill is in section 2(b), which provides:
"No person ... may subject any other person to the deprivation of the right to vote in any Federal election .... 'Deprivation of the right to vote' shall include but shall not be limited to (1) the application to any person of standards or procedures more stringent than are applied to others similarly situated 23 and (2) the denial to any person otherwise qualified 20 Hearings 30. 21 Hearings 168: "[T)he bill does not go so far as to outlaw literacy tests; it merely declares that a sixth grade education in any public school, including those of Puerto Rico, is a sufficient demonstration of literacy."
22 See, e.g., remarks of Professor Robert Dixon, Hearings 599: "A special vice of these bills, and one not stressed nearly enough in most current comment on them, is that they would put all States under a 'sixth grade' ceiling of literacy . To determine whether this provision conflicts with article I, section 2, and the seventeenth amendment (which we will assume reserve the power to prescribe voting qualifications to the states), we might ask simply whether it forbids a state from requiring more, or less, than a sixth-grade education of one who applies to register. If it does, most assuredly the power of states to prescribe "qualifications" has been trammeled in some measure, and we would be obliged to argue that article I, section 2, and the seventeenth amendment do not indirectly commit federal elector qualifications exclusively to the states, or at least that they are sufficiently qualified by other provisions 24 so as not to invalidate this bill. Clearly, however, S. 2750 does not forbid states from requiring less than a sixth-grade education. In fact, neither does it forbid them from requiring more. It leaves the degree of qualification entirely to the states' discretion and represents only an unremarkable exercise of congressional power pursuant to article I, section 4. The bases for these conclusions follow.
A. The Language of the Bill
The bill does not state, in these or equivalent terms, that a "deprivation of the right to vote" would occur if a state disqualified any person because he had no more than a sixth-grade education. Nor does it say that a deprivation occurs upon rejection of an applicant lacking literacy beyond what can be expected of one who has completed six grades at an accredited school. Rather, it [Vol. 61 provides only that, regardless of the degree of literacy required by state law, the applicant may not be rejected for failure to demonstrate that measure of literacy if the means employed to measure his literacy involved his performance on some examination. The bill is simply a restriction on the manner of determining literacy, and not a restriction on the degree of literacy which may be required. It therefore contemplates the following situations.
1. State X enacts a statute requiring that all persons wishing to register to vote must demonstrate the equivalence of a high school education. The statute also provides that the qualification can be met upon presentation of a high school diploma, a notarized certification by a high school principal that the applicant has completed high school, or certification by a branch of the United States military that the applicant successfully completed the G.E.D. program. Although the requisite degree of literacy is higher than a sixth-grade education, the means of demonstrating the qualification do not involve a performance test administered by a registrar or other election official. If applied in an equal fashion to white and colored applicants, this state law would not conflict with s. 2750.
2. State Y provides that applicants for registration must demonstrate an understanding of good citizenship. The statutes of State Y require that this understanding be demonstrated by responding correctly to questions pertaining to state government, the questions to be posed by each registrar and the answers to be judged by each registrar. A, an applicant, applies for registration and is asked to interpret a passage from State Y's constitution, in satisfaction of the test. Such a procedure involves A's performance on an examination for literacy "or otherwise" and would be invalid under S. 2750, if A could show that he had completed the sixth grade.
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25 If A has not completed the sixth grade, then he may still be required to take the examination. Curiously, this treatment makes it entirely possible for a state to require more by way of education, intelligence, and understanding for those lacking a sixth·grade education than for those possessing it, because the questions which may be asked of an applicant lacking sixth-grade credentials may themselves require far more education in order to produce a satisfactory answer than is commonly possessed by a sixth grader. Mississippi requires applicants to "demonstrate to the county registrar a reasonable understanding of the duties and obligations of citizenship under a constitutional form of govern· ment," give a "reasonable interpretation" of any section of the state constitution, and be of "good character. "That does not mean it is a qualification for voting, Mr. President. This is the point which has been constantly, in my opinion, confused and obfuscated in this debate. This merely would mean that if the performance test is given and if such a sixth grade literacy certificate is produced, then the performance test stops at that point." The full significance of directing the bill to a prohibition of performance tests, without restricting the degree of literacy a state may require to have demonstrated by other, objective, means, will immediately be appreciated from a brief review of the particular problem which occasioned the bill. This problem was not that states were tending to require unreasonably high standards of literacy for their prospective voters generally. Rather, it was that the manner of testing certain qualifications committed the fate of each applicant to the discretion of the registrar, by allowing the registrar to employ subjective tests. The practical difficulties of proving abuses under 42 U .S.C. section 1971 30 were felt to be an impediment to insuring that Negroes were treated no differently than whites. The point of the bill was to remove the opportunity for such ·abuses by forbidding registrars to use subjective tests for most voters-those possessing a sixth-grade education. The Civil Rights Commission has reported: "There are reasonable grounds to believe that substantial numbers of Negro citizens are, or recently have been, denied the right to vote on grounds of race or color in about 100 counties in 8 Southern States: Alabama, Florida, Georgia, 29 Id. at 271-72. See also id. at 463, 464 (testimony of Joseph Rauh): "I believe the Attorney General was correct in his reading of this and, certainly, that is the legislative history now, until changed, that a State can still say 'only college graduates.' They can still provide an educational test as long as it is an objective test which is not subject to the registrar's utilization on a performance basis and, therefore, on a possibly abused basis ..•. They can say, as I have said before, that a college education is required, and that would not be barred by this bill. '' 30 Civil Rights Act of 1957, § 131, 71 Stat. 637.
Louisiana, Mississippi, North Carolina, South Carolina, and Tennessee. Some denials of the right to vote occur by reason of discriminatory application of laws setting qualifications for voters .... "A common technique of discriminating against would-be voters on racial grounds involves the discriminatory application of legal qualifications for voters. Among the qualifications used in this fashion ar.e requirements that the voter be able to read and write, that he be able to give a satisfactory interpretation of the Constitution, that he be able to calculate his age to the day, and that he be of 'good character. ' " 31 These findings confirm what the Commission had declared in its 1959 report, 32 and a survey of cases filed under section 1971 will make even clearer that it is abuses of discretion by registrars, operating under state laws allowing them to test applicants by subjective standards, that is felt to be the problem. 33 In contrast, there is no evidence that states are felt to have set literacy qualifications too high, or that a qualification requiring more than a sixth-grade education would be a matter for congressional action, if the means for determining the qualification did not involve the discretion of registrars.
During the hearings, the question arose as to what difference S. 2750 would make, since a registrar could still refuse to register an applicant possessing a sixth-grade certificate or equivalent evidence of the state's literacy qualification, and since his refusal might result in lengthy litigation as it does under existing section 1971. 34 The answer was that the elimination of variable, subjective means of testing qualifications, and the consequent substitution of objective referents in measuring qualifications, tend to make it harder for registrars covertly to discriminate, easier for appli- [Vol. 61
cants to know when they are being treated differently, and easier for the Government to prove its case.
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This being the answer, it should be obvious that these aims are accomplished equally well by restricting the states from employing subjective examinations and all other discretionary criteria. These aims do not, on the other hand, require the substitution of a single, nationwide standard such as a sixth-grade certificate; they are met if the several states are confined to objective means of measuring qualifications, regardless of the level of qualification otherwise required. And this, as the language and background of S. 2750 indicate, is solely what the bill does. 36 To insist that it does more is needlessly to ignore its language, to overreach the problem, and to assume burdens of constitutional persuasion that are not easily carried.
II. CoNSTITUTIONALITY OF S. 2750
Wrongly brushed aside as "the flimsiest of foundations," 37 and metaphorically maligned as "a very slender reed to stand on," 36 In only one minor respect does the language of S. 2750 go beyond the problem which occasioned it. Since the bill forbids the use of all performance examinations, it appears to exclude the use of standardized objective tests, scored by machine, with a stated percentage of correct responses required for qualification. The use of such tests carries a minimal risk of registrar manipulation, especially if test results are processed by an independent contractor having no knowledge of the race or color of the applicants whose tests are being scored. They would be no more offensive than the use of other objective means of testing applicants allowed by the bill, e.g., presentation of a sixth· grade certificate. Arguably, by hedging on the language of S. 2750 and by relying on the bill's legislative background, such tests might still be allowable (see note 29 supra), and the law could be interpreted as outlawing discretionary tests only. 40 there is consequently no need to borrow from other sections of the Constitution which may allow such local regulation.
The second issue is whether a federal law affecting the registration process prerequisite to voting for federal officers comes within the power to regulate the "manner of holding elections." Is the registration process so remote from, or anterior to, the holding of an election so as not to be, constitutionally, a part of the overall election? An abundance of judicial dicta and holdings in analogous situations make clear that the federal power to regulate elections extends equally to the registration processY Any matter affecting the character or choice of the federal electorate is so integrally related to the election ultimately held as to come within the "holding" of the election under article I, section 4. The section is thus fairly interpreted for purposes here as though it provided: "Congress may at any time by law make or alter regulations affecting the manner of registration."
Finally, the issue which remains is whether the outlawing of [Vol. 61 performance examinations goes to the "manner" of qualifying to vote, as distinct from the "qualifications" themselves, which are still assumed to be reserved to the states under article I, section 2. If the bill means what has previously been suggested, it doubtless goes to "manner" alone. A conservative distinction between the two is that "manner" goes only to the "how" of determining voters, rather than to the "who" they shall be, or to "what" it is they must possess by way of qualification.
42 A "qualification" may fairly be described as an attribute one must possess, while the various means by which one may demonstrate that he has such an attribute concern the manner in which he establishes it. Thus, the attributes of a prospective voter, whether they encompass length of residence, absence of a criminal record, good moral character, or degree of literacy, may properly be styled as voter "qualifications." The myriad ways in which these attributes may be demonstrated go to the manner of proving them.
It should now be recalled that S. 2750 does not require registration applicants to possess a sixth-grade education, nor does it forbid states from requiring more than a sixth-grade education. It leaves the states free to require any degree of education, intelligence, or good citizenship they desire, and it restricts the manner in which the state may require proof only by condemning the use of performance examinations. It is to be recalled, too, that it forbids the use of this particular means of testing qualifications as an entirely reasonable precaution against demonstrated abuses which, as ample research discloses, inhere in the registration process of states which employ performance examinations. 43 In this connection, it is abundantly clear that article I, section 4, was designed at least to permit Congress to protect the integrity of its own selection process, so long as it did not set aside or alter the qualifications of the electors. 44 In the discharge of this power, S. 241-56 (1958) . 110 290 U.S. 534, 547-48 (1934) : "The power of Congress to protect the election of President and Vice President from corruption being clear, the choice of means to that end presents a question primarily addressed to the judgment of Congress. If it can be seen that the means adopted are really calculated to attain the end, the degree of necessity, the extent to which they conduce to the end, the closeness of the relationship between the means adopted and the end to be attained, are matters for congressional determination alone." For a rationale supporting the belief that the Supreme Court will sustain congressional exercises of constitutional authority beyond an interpretation which the judi· ciary might otherwise give to the self-executing effect of such authority, see Wechsler There is, to be sure, a theoretical penumbral conflict between sections 2 and 4 of article I, and to that extentS. 2750 necessarily represents a slight hedging. The conflict amounts to this: since Congress is empowered to restrict the means of measuring whether an applicant possesses a certain qualification, it is theoretically possible that such a power might be employed so extensively as effectively to eliminate the requirement for the qualification itself. Note what becomes of a state's power to require literacy, for instance, should Congress provide that the manner of establishing proof of literacy may not include any of the following: a subjective test; an objective test; a diploma or certificate; a statement by a teacher, principal, or other educator; a statement by an employer, neighbor, or any other person; or any other means. In flexing its power to regulate the "manner" of proving qualifications so as to foreclose the states from all feasible means of requiring a qualification to be proved, Congress could effectively disable the states from requiring the qualification itself.
Nevertheless, the penumbral overlap . of qualifications and manner of proving them will scarcely upset the constitutionality of S. 2750; by itself, the bill leaves the power to require literacy qualifications relatively untrammeled, reserving to the states a number of feasible means of testing the requisite degree of literacy.52 Moreover, the problem caused by the overlap of sections 2 and 4, as here construed, does not argue against the construction urged. That the power to regulate the "manner" might be abused, so as to upset state control over voting, was contemplated at the time section 2 was ratified; the prospect was not regarded as serious enough to warrant excision or amendment of either section.
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voting for those members-free from force and fraud is not diminished by the circumstances that the qualification of the voter is determined by the law of the State where he votes. It equally affects the government, it is as indispensable to the proper discharge of the great function of legislating for that government, that those who are to control this legislation shall not owe their election to bribery or violence, whether the class of persons who shall vote is determined by the law of the State, or by the law of the United States, or by their united result." Id. at 663. See also In re Quarles, 158 U.S. 532 (1895); Logan v. United States, 144 U.S. 263 (1892). 52 E.g., by means of an oath, presentation of a diploma or of a certificate signed by a school principal, an affidavit from a teacher that the applicant has successfully completed such-and-such course in civics, or even the use of a standardized, objective, machine-scored test, as suggested in note 36 supra.
53 See, e.g., 2 ELLIOT'S DEBATES 23, 27, 30, 438-39, 535 (2d ed. 1941) ; 5 id. at 401·02.
A better answer, perhaps, is that such an "abuse" would be subject to judicial review and risk invalidation by the Supreme Court, although this safeguard may not have been recognized when the Constitution was adopted, since the doctrine of judicial supremacy crystallized somewhat later. Still another way of rebutting the argument is to reverse the dilemma: if Congress lacks authority to regulate the manner of testing qualifications so as to insure the integrity of the election, then the unbridled power of the states to
The current difficulty is not the result of a strained construction of the two sections, but of a conflict fully anticipated and not especially feared. As Congress focuses its attention more and more on the "manner" of holding federal elections, we may expect the courts to resolve any conflict with section 2 state powers in the same common-sense fashion as they have resolved similar conflicts elsewhere in the law.
III. THE SIGNIFICANCE OF s. 2750
WhileS. 2750 is doubtless constitutional, it is really a most unpromising half-step toward broadening the franchise and protecting it from racial discrimination. Indeed, in one respect the law would inadvertently legalize some registration practices which are today unlawful. Under 42 U.S.C. section 1971, a state registrar may not now require subjective tests of some applicants and not of others; where it can be shown that the registrar administers the subjective test more often to Negroes than he does to whites, injunctive relief can be obtained. 54 Under S. 2750, however, the registrar might lawfully require subjective tests of some applicants, that is, those lacking a sixth-grade education, even though not using them in connection with all other applicants. If relatively more Negroes than whites do not have a sixth-grade education, the statute contemplates that proportionately more Negroes than whites may lawfully be subjected to discretionary tests-a departure from what is currently permitted.
The fact of the matter is that in the worst-offending states fifty percent of all Negroes over twenty-five years of age lack a sixthgrade education. 55 In contrast, the median educational attainment for white persons twenty-five years or older, in these same states, is above the tenth-grade level. 56 This disparity in median educational achievement between whites and Negroes necessarily means prescribe qualifications could be used to corrupt the national government-a prospect Hamilton employed to demonstrate the necessity for art. I, § 4. THE FEDERALIST No. 59, at 394 (\V'right ed. 1961 [Vol. 61 that S. 2750 would permit the subjective testing of relatively more Negroes than whites.
The sixth-grade cut-off feature of the bill is therefore most regrettable, especially in view of the very problem which occasioned the bill's proposal. It will be recalled that this problem resulted from the wholesale application of subjective tests to Negro applicants generally, and not merely from their application to Negroes having a sixth-grade education. Indeed, there is no evidence that Negroes having a sixth-grade education were treated any worse than other Negroes. In response to the problem, Congress should, as it may pursuant to article I, section 4, eliminate the use of all such tests entirely, and require that states assess voter qualifications by other means less subject to abuse. In permitting subjective tests to be used for all persons lacking a sixth-grade education, the bill would inadvertently result in the following consequences: (a) fifty percent of the Negroes of voting age in states most likely to discriminate against them will still be subject to discretionary tests; (b) a higher proportion nf Negroes than of whites may lawfully be required to take such tests; (c) whitedominated legislatures will have an additional incentive to make subjective literacy tests more rigorous, knowing that relatively few white persons will be required to take these tests; (d) persons lacking a sixth-grade education may need to possess a higher degree of "literacy" in order to register than would persons having, but having only, a sixth-grade education.
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In view of these anomalies, one might wonder why the sixthgrade limitation was put into the bill. The reason is not difficult to state, but it is impossible to defend. The sixth-grade cut-off was ostensibly established on the premise that it accurately reflects an educational standard above which virtually all persons are literate but below which a significantly increasing number are not. In one sense, this theory is defensible. Over ninety-eight percent of all persons who have completed the sixth grade are "literate," as that term is defined by the United States Census Bureau. 58 But use of 57 The explanation for this bizarre result, that Negroes lacking a sixth-grade educa· tion will have to demonstrate a greater degree of "literacy" to register than will those possessing a sixth-grade education, is elaborated in note 25 supra.
58 Recent census surveys have assumed that 100% of the population having a sixth· grade education are literate, because earlier surveys, in which census-takers inquired specifically of literacy, disclosed that virtually all having a sixth-grade education passed the test. The assumption appears to be warranted, inasmuch as all persons not having completed the sixth grade continue to be polled as to literacy by the Census Bureau, and the 1950 census indicates that, of those having completed five grades of schooling, only 1.3% of white persons over fourteen and 1.9% of non-white persons over fourteen the Census Bureau's definition of "literacy," in the context of S. 2750, is wholly illogical. Literacy, as defined for census purposes, embraces only the ability to read and write a simple message.
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Literacy as used inS. 2750 is concerned not only with those who may be asked by registrars to read and write a simple message, but with those who may be asked to interpret complicated sections of state constitutions, to determine their age exactly in terms of years, months, and days, or to demonstrate good citizenship.
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S. 2750 outlaws subjective tests for "literacy or otherwise" for persons having a sixth-grade education; it does not outlaw only those subjective tests which confine themselves to determining whether an applicant can read and write a simple message. There is, of course, no data to support a claim that even fifty percent of the population possessing a sixth-grade education could pass the type of tests employed by the worst-offending states. 61 It is therefore arbitrary to exempt those with a sixth-grade, or greater, education from tests they are hardly more likely to pass than are those with lesser educational accomplishments.
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What has been said, however, by no means supports an argument that some higher cut-off should have been used. It becomes necessary to employ a cut-off only if Congress desires actually to restrict the power of states to set literacy qualifications, 61 That is, the fact that virtually all persons completing the sixth grade can read and write a simple message (the Census Bureau's standard of "literacy') is no guarantee at all that the same persons could give a reasonable interpretation of any section of the Mississippi constitution, compute their age in years, months, and days, or satisfactorily define a "republican form of government," all of which are required by various performance tests among several Southern states. See note 25 supra.
62 Indeed, a Negro lacking a sixth·grade education, and asked by a registrar to define a republican form of government in order to qualify to vote, .might argue that, in the face of S. 2750, such a demand tends to deny him the equal protection of the laws under the fourteenth amendment. His argument would rest on the supportable claim that persons no more likely than he, with respect to their ability to respond to such a demand, are exempted under S. 2750; consequently, the application of subjective tests of this kind only to persons lacking a sixth-grade education rests on a classification which is arbitrary. a task not attempted in S. 2750, not required by the problem it seeks to solve, and one which would in fact raise serious constitutional issues. Should Congress forbid states from requiring more by way of literacy than the ability to read and write a simple message, it would be making a judgment of policy that any qualification more stringent than that proposed has no rational connection with an individual's ability to cast an informed vote and, on this basis, more stringent qualifications must not be allowed. But, as has been indicated, S. 2750 does not forbid states from requiring . educational attributes far beyond the ability to read and write a simple message. Rather, it leaves each state free to decide for itself the level of requisite intelligence, and it provides only that, whatever the level of qualification required may be, the states may not employ subjective tests in determining whether a given applicant possesses the qualification. Since states are not restricted from requiring an eighth-grade education, or even a college education, legislation which simply eliminates the use of subjective tests has no occasion to consider what degree of literacy voters ought to have were a single, nationwide standard being enacted. Thus, the sixth-grade cut-off feature of the bill serves no legitimate purpose and it otherwise would tend to aggravate the vices which have resulted from state requirements measured by subjective tests.
63
Short of an amendment to the Constitution, or additional federal legislation unlikely to find favor with Congress as it is presently constituted, these other varieties of discrimination can be met only through piecemeal litigation under existing laws. 64 S. 2750 is thus no more than a short thread in the ravelled history of the franchise. It would effect no great change in electoral power anywhere in America, and, without some alteration, its enactment would be of doubtful value. The temporary failure of a bill of such modest proportions reflects ruefully on our egalitarian commitments. As we were among the last civilized nations to abandon slavery, so it seems we are to be among the last to remove its final vestiges as well.
63 A classic report canvassing the varieties of discriminatory devices available to registrars is contained in TAPER, GOMILLION VERSUS LIGHTFOOT (1962) . See also United States v. Alabama, 192 F. Supp. 677 (M.D. Ala. 1961 ), affd, 304 F.2d 583 (5th Cir. 1962 (1960) . 64 The current program of the Civil Rights Division of the Justice Department is described in Marshall, supm note 32, and reviewed favorably in Bickel, Civil Rights, The New Republic, Dec. 15, 1962, p. Il. At the same time, President Kennedy has made the Justice Department's task more difficult by making some hostile appointments to the Southern federal bench. See Bickel, supra at 16. The responsibility is not entirely shifted by considerations of senatorial courtesy alone. See CoRWIN, THE PRESIDENT! OFFICE AND POWERS 73-75, 361-67 (4th ed. 1957) .
